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Preface

The New York Convention safeguards global trade and investment: an effective
arbitration regime is perceived as key to the protection of foreign investment. The
effectiveness of an arbitration regime is in turn determined above all by its rules on
recognition and enforcement of arbitral awards, which are globally standardized by the
New York Convention. World Bank and OECD studies confirm that ratification of the
New York Convention is a key indicator for the strength of an arbitration regime, which
in turn correlates with foreign direct investment inflows, global competitiveness,
perceived political risk and governance indicators.!

The New York Convention has the potential to foster arbitration by facilitating and
harmonizing recognition and enforcement of arbitral awards. However, it can only fully
exert its potential if the courts of the Contracting States apply its provisions consis-
tently. After all, there is no central entity entrusted with the authoritative interpretation
of the New York Convention. It is therefore of the utmost importance to maintain that
consistency that all courts deciding on recognition and enforcement under the Conven-
tion (and all lawyers advising clients in such proceedings) employ the acknowledged
means of interpretation to determine how the Convention shall be applied in a given
case. This commentary aims to provide guidance on this point, firstly by routing its
readers to pertinent case law and literature and, secondly, by taking a stance while
explaining how the Convention is best to be interpreted in a given case and why this
result follows from the means of autonomous interpretation.

The first edition of this commentary has been kindly received. The present second
edition has updated the entire work, incorporated new case law and legal writings and
added new developments. To make it easier for the reader to access legal writings, all
books are now cited with a short title and all legal writings cited in a contribution are
collected in the specific bibliography preceding that contribution. Given that 14 more
States have acceded to the Convention since the first edition, Annex II now also lists the
only remaining 35 United Nations Member States which are still not parties to the New
York Convention. This work reflects the state of developments as of April 2019, though
some important updates between then and September 2019 have been incorporated.

Special thanks for their invaluable support in editing the second edition go to Bartosz
Kiwka for revising case law citations and updating the table of cases and awards and the
index, to Jeremy Fenner for language-editing the entire work, to Johanna Platt for
revising bibliographies and citations of legal writings and, last but not least, to Thomas
Klich of C. H. Beck for enduring and accommodating the editor’s requests.

The authors and editor expressly appreciate any remarks and suggestions (wolffr@staff.
uni-marburg.de) which are essential to the further development of this work.

Marburg, in September 2019 Reinmar Wolff

! World Bank and International Finance Corporation, Arbitrating and Mediating Disputes, October 2013,
available at http://iab.worldbank.org/~/media/FPDKM/IAB/Documents/FDI-Arbitrating-and-Mediating-
Disputes.pdf (last visited Sep. 30, 2019); similarly OECD, Policy Framework for Investment, 2015, available
at  https://www.oecd.org/daf/inv/investment-policy/Policy-Framework-for-Investment-2015-CMIN2015-5.
pdf (last visited Sep. 30, 2019).
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Preface to the First Edition

The rise of international arbitration is closely intertwined with the New York
Convention’s success. The Convention, with its 147 current Member States one of the
most effective international instruments (if not the most effective) in the field of
commercial law, has pioneered the unification of international arbitration. It has done
so both by directly facilitating recognition and enforcement of foreign awards and by
indirectly establishing standards for arbitral proceedings. Conversely, the considerable
growth of international arbitration during the last decades has given the Convention a
meaning which could hardly have been foreseen back in 1958.

The Convention’s unifying effect largely depends on the coherent interpretation and
application of its provisions by the national courts. Only uniform interpretation allows
one to predict the chances of success of an application for recognition and enforcement,
which in turn furthers certainty in cross-border contracts and reduces transaction costs.
The Convention’s age - Article II(2)’s reference to the conclusion of contracts by
exchange of telegrams is telling - and the dynamics during the 1958 conference, which
resulted in remarkable last-minute amendments, reinforce the need for uniform inter-
pretation.

International arbitration is characterized by converging procedural rules which utilize
elements of various legal traditions. The same “best of all worlds” approach is beneficial
for the tools increasing the Convention’s accessibility. The present work adopts one of
these concepts, i.e. the civil law commentary format. It is neither a case digest nor an
anthology of essays. Instead, the Convention is annotated article by article, prerequisite
by prerequisite. The reader will quickly find how each requirement under the respective
provision has been understood and how it should be interpreted. The work provides a
concise and reasoned opinion and supplies the reader with further references, both from
international case law and scholarly writings. The commentary’s systematic approach is
complemented by a table of cases and awards and by an index. Other conventions, in
particular the European Convention, are included where appropriate. All of the authors,
who are experienced practitioners in international arbitration, are well-acquainted with
the commentary concept.

Editing the present work was possible only with the tireless support of many
individuals, three of whom shall expressly be honored. Jeremy Fenner has done a great
service to the table of cases and awards and other registers. Hendrik Lauster has
skillfully and thoroughly assembled the index. Last but not least, Dr. Wilhelm Warth
of C. H. Beck, Munich, has encouraged and supported the project in an exemplary
fashion.

The readers’ comments on this commentary’s concept and contents are of utmost
value to the further development of this work. The authors and the editor expressly
appreciate any remarks and suggestions (wolffr@staff.uni-marburg.de).

Marburg, in August 2012 Reinmar Wolff
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(with amendments as adopted in 2006)
Minchener Kommentar zur Zivilprozessordnung (commentary on the Ger-
man code of civil procedure)

mutual

footnote(s)

North(ern)

nota bene

North Carolina

North Carolina Journal of International Law and Commercial Regulation
Northern District

New Jersey

New York; New York Reports

New York International Law Review

N.Y.2d New York Reports (second series)

N.Y.S.2d . West’s New York Supplement (second series)

N.Y.S3d . West’s New York Supplement (third series)

NAI ... Nederlands Arbitrage Instituut (Netherlands Arbitration Institute)
NAI Rules .. . NAI Arbitration Rules

natl . national
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Abbreviations New York Convention

NCPC ..o Nouveau Code de Procédure Civile (French new code of civil procedure
[1975-2007])

Neth. Int’l L. Rev. Netherlands International Law Review (journal)

51 A Nigeria

Neue Juristische Online-Zeitschrift (journal)

Neue Juristische Wochenschrift (journal)

NJW-Rechtsprechungs-Report Zivilrecht (reporter)

number(s)

November

New South Wales Supreme Court (neutral citation), available at http://www.

austlii.edu.au/ (last visited Apr. 29, 2019)

NWLR ... Nigerian Weekly Law Reports

JA\D (ORI Convention on the Recognition and Enforcement of Foreign Arbitral
Awards of 10 June 1958 (the New York Convention)

NEWS vevvrcrererranns New York State Bar Association International Chapter News (journal)
NZG e Neue Zeitschrift fiir Gesellschaftsrecht (journal)
NZHC ... High Court of New Zealand (neutral citation), available at http://www.nzlii.

org/nz/cases/NZHC/ (last visited Apr. 29, 2019)

Ontario Reports

October

Obergericht (Swiss higher regional court)

Oberster Gerichtshof (Austrian Supreme Court)

Official Journal of the European Union

Ontario Judgments from Quicklaw (reporter)

Open Joint Stock Company

Osterreichische Juristen-Zeitung (journal)

Oklahoma

Oberlandesgericht (German or Austrian higher regional court)
OLG-Rechtsprechung Neue Linder (journal)

OLG-Report (reporter)

Oregon

Ontario Trial Cases (reporter)

osterreichische Zivilprozessordnung (Austrian code of civil procedure)
page(s)

Puerto Rico

Pennsylvania

Pacific

Pace Law Review

Pakistan

Publitschnoje Akzionernoje Obschtschestwo (Public Stock Company)
paragraph(s)

Pasicrisie belge (journal)

Permanent Court of International Justice

PCI]J Series A ........ Permanent Court of International Justice Series A (reporter)
Penn St. L. Rev. ... Penn State Law Review
pharm. ..o pharmaceutics, pharmaceutical(s)
Philip. oo Philippines
.. People’s Republic of China

Prel. Rem. ............. Preliminary Remarks
Prod. .ovcevcenecnnnee production

property

protection

public

Law Reports — Queen’s Bench Division

Queensland Court of Appeal (neutral citation), available at http://www.
austlii.edu.au/ (last visited Apr. 29, 2019)

RAA e Russian Arbitration Association

RabelsZ ... Rabels Zeitschrift fiir auslindisches und internationales Privatrecht (journal)
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List of Abbreviations and Acronyms Abbreviations

Recueil des Cours

ref. s
res. ...
Rev. arb. ...
Rev. crit. dr. int. pr.

Riv. Dir. Int. Priv.
Proc. o
Riv. Dir. Proc. .......

SCC Rules
SchiedsVZ

SOC. it

Sup. Ct. s

Revista de Derecho y Jurisprudencia y Gaceta de los Tribunales (journal)
Recht der Wirtschaft (journal)

Recueil des Cours, Académie de Droit International de la Haye = Collected
Courses, Hague Academy of International Law

refining

resource(s)

Revue de I'arbitrage (journal)

Revue critique de droit international privé (journal)

Reichsgericht (Supreme Court of the German Reich until 1945)
Entscheidungen des Reichsgerichts in Zivilsachen (official collection of
Supreme Court of the German Reich decisions in civil matters until 1945)
Revue hellénique de droit international

Racketeer-Influenced and Corrupt Organizations Act (US)

Rivista di diritto internazionale privato e processuale (journal)
Rivista di diritto processuale (journal)

Recht der Internationalen Wirtschaft (journal)

Revista roméand de arbitraj (journal)

Revue suisse de droit international et de droit européen (journal)
United States Supreme Court (reporter)

South African Law Reports; Société Anonyme

Supreme Court Cases (India) (reporter)

Southern District

Steamship

South Western Reporter (second series)

Société Anonyme

Stockholm Chamber of Commerce

Rules of the Arbitration Institute of the Stockholm Chamber of Commerce
Zeitschrift fiir Schiedsverfahren (German Arbitration Journal)
science

Supreme Court Reports

Supreme Court of the United Kingdom

U.S. Securities and Exchange Commission

security/-ies

section(s)

September

service

Stockholm International Arbitration Review (journal)

La Semaine judiciaire (journal)

Schweizerische Juristen-Zeitung (journal)

Singapore Law Reports

Singapore Law Reports (Reissue)

Sad Najwyzszy (Polish Supreme Court)

social

Stanford Journal of International Law

Steuer Revue (journal)

Supreme Court

Swiss International Arbitration Law Reports

systemy(s)

Entscheidungen des 6sterreichischen Obersten Gerichtshofes in Zivil- und
Justizverwaltungssachen (official collection of Austrian Supreme Court
decisions in civil and administration of justice matters)

Schweizerische Zeitschrift fiir internationales und europdisches Recht
(journal)

Transnational Dispute Management

technology

Tennessee

Texas



Abbreviations

Tex. Int1LJ. ...

transp. ...eeeeeveeen.
Trin. & Tobago ...

Tul. J. Int'l &

Comp. L. .o
Tul. L. Rev. ...
Tur. Com. L. Rev.
TVA e
U. Miami L. Rev. .
U.Pa. J]. IntTL. ...
UNT.S. e
US. e
U.S. App. LEXIS ..
U.S. Dist. LEXIS ...

UNIDROIT ..
Unif. L. Rev. .

Va. e
Va.J. IntlL. ...
Vand. J. Transnat’l

New York Convention

Texas International Law Journal

Texas Law Review

Tribunal de Grande Instance (French court of first instance)
Thailand

Tribunal de Premiére Instance (court of first instance)
translation

transport

Trinidad and Tobago

Tribunal Supremo (Spanish Supreme Court)

Tulane Journal of International & Comparative Law

Tulane Law Review

Turkish Commercial Law Review

Tijdschrift voor arbitrage (journal)

University of Miami Law Review

University of Pennsylvania Journal of International Law

United Nations Treaty Series

United States Reports (US)

LexisNexis database for U.S. Court of Appeals cases

LexisNexis database for U.S. District Court cases

United States Code

United Arab Emirates

United Kingdom

United Kingdom House of Lords (neutral citation), available at http://www.
bailii.org/uk/cases/UKHL/ (last visited Apr. 29, 2019)

United Kingdom Privy Council Decisions (neutral citation), available at
http://www.bailii.org/uk/cases/UKPC/ (last visited Apr. 29, 2019)
Ukraine

United Kingdom Supreme Court (neutral citation), available at http://www.
bailii.org/uk/cases/UKSC/ (last visited Apr. 29, 2019)

United Nations

Official documents of the United Nations

United Nations Commission on International Trade Law
UNCITRAL Arbitration Rules

United Nations Educational, Scientific and Cultural Organization
United Nations Industrial Development Organization
International Institute for the Unification of Private Law
Uniform Law Review

university

UN-Ubereinkommen (the New York Convention)

World Tourism Organization

Universal Postal Union

United States

Union of Soviet Socialist Republics

versus (against)

Virgin Islands

Virginia

Virginia Journal of International Law

Vanderbilt Journal of Transnational Law

Versicherungsrecht — Zeitschrift fir Versicherungsrecht, Haftungs- und
Schadensrecht (journal)

Vestnik Visshij Arbitrazhnij Syd, Russian Federation (Review of the Su-
preme Arbitrazh Court of the Russian Federation)

volume

Supreme Court of Victoria (neutral citation), available at http://www.austlii.
edu.au/ (last visited Apr. 29, 2019)

West(ern)

Western District



List of Abbreviations and Acronyms Abbreviations

Y:B: Com. Arb. ...
Y.B.ILC ...

Yale J. Int’l L. ........
Yale L. v

World Arbitration & Mediation Report (journal)

Supreme Court of Western Australia (neutral citation), available at http://
www.austlii.edu.au/ (last visited Apr. 29, 2019)

Supreme Court of Western Australia (Appeal) (neutral citation), available at
http://www.austlii.edu.au/ (last visited Apr. 29, 2019)

Washington

Wirtschaftsrechtliche Bldtter (journal)

Wetboek van Burgerlijke Rechtsvordering (Netherlands code of civil proce-
dure)

World Health Organization

World Intellectual Property Organization

Wisconsin

Westlaw (database)

The Weekly Law Reports

Wertpapier-Mitteilungen, Zeitschrift fur Wirtschafts- und Bankrecht (jour-
nal)

World Meteorological Organization

Western Weekly Reports

Wyoming

Yearbook

Yearbook of Commercial Arbitration (journal)

Yearbook of the International Law Commission, available at http://legal.un.
org/ilc/publications/yearbooks/ (last visited Apr. 29, 2019)

Yale Journal of International Law

Yale Law Journal

Zeitschrift fiir Européisches Privatrecht (journal)

Zeitschrift fiir Erbrecht und Vermaégensnachfolge (journal)

Zeitschrift fiir Rechtsvergleichung (journal)

Zeitschrift fiir Unternehmens- und Gesellschaftsrecht (journal)

Zeitschrift fir Wirtschaftsrecht (journal)

Zimbabwe Law Reports

Zivilprozessordnung (German code of civil procedure)

Zeitschrift fiir Vergleichende Rechtswissenschaft (journal)

Zeitschrift fiir Zivilprozess (journal)
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